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DOMESTIC CORPORATIONS. 
COLORADO. 


CUMULATIVE VOTING. The Articles of Incorporation of all corporations 
formed hereafter must state whether or not cumulative voting shall be allowed. 
Existing corporations shall before April 12, 1916, amend their Articles of Incor- 
poration so as to show whether or not cumulative voting is allowed and on failure 
to do so shall be deemed to have adopted the cumulative system of voting for 
directcrs. Laws 1915, H. B. 337, approved April 12, 1915 


MORTGAGING REAL PROPERTY. Directors of mining and manufacturing 
corporations have not the power to encumber the mines or plant or principal machin- 
ery of the corporation without the prior consent of a majority of the stock. H. B. 
337, referred to in the preceding paragraph, provides, however, that a lease for a 
period not exceecing five years shall not be deemed an incumbering of such property. 


DELAWAR 


UNLAWE JUL TO USE FACSIMILE OF GREAT SEAL. A recent Act 
(Senate Bill No. 9, approved and in effect February 9, 1915) prohibits the use of a 
facsimile of the Great Seal of Delaware or of the Coat of Arms of Delaware as or 
for an advertisement or upon the stationery, letter head, checks or other papers of 
any person, firm or corporation, under a penalty of $25 for each violation. The 
Attorney General of Delaware in a recent opinion to the Secretary of State holds 
that under the language of this statute a facsimile of the Great Seal or of the Coat 
of Arms may not be used on stock certificates of Delaware corporations. 


GEORGIA. 


INCREASE OF CAPITAL STOCK. The Supreme Court of Georgia has 
held that where a charter fixes the maximum amount of stock which may be issued, 
the unanimous consent of all stockholders is required in order to authorize an in- 
crease of stock beyond the amount authorized in the charter. Macon Gas Co. 
et al. v. Richter et al., 85 S. E. 112. 
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MAINE. 


DIRECTORS MUST ACT AS A BOARD, but it is not necessary that their 
action be formal or their votes recorded. It may be sufficient as to third parties 
if they establish a mutual understanding. Hyams v. Old Dominion Co. 93 Atl. 747. 


RATIFICATION BY STOCKHOLDERS. To ratify acts of the directors, Dd 
stockholders must act in meeting assembled. The fact that a majority of the 
stockholders know and approve of an act of the directors does not amount toa 
ratification binding on the minority stockholders who do not know of it. Neither 
is a general resolution passed at a stockholders’ meeting, ratifying all the acts of 
the directors, a ratification of an act of which the stockholders had no knowledge. 

Ultra vires acts of directors cannot be made valid by ratification of stockholders. 9 
Hyams v. Old Dominion Co. supra. 


RIGHTS OF MINORITY STOCKHOLDERS. While the courts will not, 
at the suit of a stockholder, attempt to control the acts of the directors or the ma- 
jority stockholders intra vires which do not amount to a breach of trust or imperil 
the existence of the corporation, they can grant relief against acts which are ultra 
vires. A holding company owning stock in other companies is in duty bound to 
its stockholders to perform the acts of ownership, including the voting of the stock, 
and if it permits such stock to stand in the name of third parties and allows them 
to vote as they choose, a minority stockholder can maintain a suit to compel it to 
have the stock transferred into its own name. Hyams v. Old Dominion Co. supra. 





DIVIDENDS ON PREFERRED STOCK must be paid annually or semi- 
annually as provided in the contract creating the preferred stock, if the corporation 
has any available funds out of which dividends may be paid. If such dividends 
are cumulative the corporation cannot contend that it may postpone payment 
of dividends indefinitely and fulfil its contract by paying at any time all accumulated 
dividends to preferred stockholders before any dividends are paid to common stock- 
holders. A contract creating preferred stock should be construed strictly against 
the corporation and the language should be given the meaning which the words 
ordinarily imply to the investor. On the other hand, officers of a corporation are 
the sole judges as to the propriety of declaring dividends and may with proper 
exercise of discretion allow net earnings to accumulate and remain invested in the 
business so long as they do not abuse their discretionary power, or violate the charter, 
or the contracts made with particular classes of stockholders. Spear v. Rockland- 
Rockport Lime Co., 93 Atl. 754. 








MICHIGAN. 


HOLDING ALL OF THE STOCK OF A CORPORATION in the hands of 
one stockholder does not destroy its legal entity as a corporation, nor divest it 
of legal title to its property, but it becomes dormant for the time owing to lack 
of sufficient number of stockholders requisite to organize it as a corporation. It 
retains, however, an artificial personality distinct from its stockholders and its 
assets remain liable for its lawful debts. It may be revived by again distributing 
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the stock in good faith among sufficient owners to meet the statutory requirements 
and electing officers to manage its business. Lang v. Lundy, 152 N. W. 78. 


There is seemingly no express statutory provision requiring a Michigan corpora- 
tion to have at least a minimum number of stockholders, but three incorporators, 
who subscribe for not less than fifty per cent. (50°%) of the authorized capital stock, 
are necessary to form a corporation and three directors, all of whom must be stock- 
holders, are required to manage its affairs. 


NEBRASKA. 


THE RIGHT OF CUMULATIVE VOTING is denied to “stockholders of a 
corporation who own stock in another corporation engaged in a competing line of 
business,”’ and “to anyone who holds stock, the equitable owner of which is a stock- 
holder in a corporation and engaged in a competing line of business” and “to their 
agent or representatives.”” Laws of 1915, H. B. 21, approved and in effect April 
17, 1915. 


NEW YORK. 


STOCK ISSUED FOR PATENT RIGHTS. The U. S. Circuit Court of 
Appeals, Second Circuit, has affirmed the decrees of the District Court referred to 
in Journal No. 46, holding that if the directors honestly fix the value at which patent 
rights were acquired in exchange for stock, the fact that such patent rights later 
became valueless would not prove that the action of the directors was incorrect. 
Alpha Portland Cement Co. v. Schratweiser et al., 221 Fed. 258. 


INSPECTION OF STOCK BOOK. ‘Sec. 32 of the Stock Corporation Law re- 
quires every domestic corporation to keep a stock book, which shall be open to the 
inspection of stockholders and judgment creditors. If any officer or agent neglects 
or refuses to permit inspection, the corporation and such officer or agent each forfeits 
a penalty of fifty dollars to the injured party. The refusal must be wilful, however, 
and if the corporation has no stock book the penalty cannot be collected by an 
injured stockholder or judgment creditor. Failure to keep a stock book is punish- 
able by a fine of fifty dollars per day, but a right of action to recover that penalty 
is given only to the people of the State of New York. Moore v. The Institute of 
Educational Travel, Inc., 89 Misc!. 369. 


LIABILITY OF STOCKHOLDERS. Section 51 of the Stock Corporation 
Law provides that stockholders shall jointly and severally be personally liable for 
all debts due and owing to any laborers, servants or employes, other than con- 
tractors, for services performed by them for the corporation. The Supreme Court, 
Appellate Division, First Department, holds that a bookkeeper is an employe 
within the meaning of the statute and is entitled to recover from the stockholders. 
Under a former statute it was held that one employed as bookkeeper and general 
manager was not a “laborer, servant or apprentice” (90 N. Y. 313). The Court 
is of the opinion that when the legislature substituted the phrase “employes, other 
than contractors” for the word “apprentice” the purpose could only have been 
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to extend the protection of the statute to all classes of labor beneath the grade of 
vice-principal or direct representative of the employer. Farnum v. Harrison, 
152 N. Y. Supp. 835. 


DISSOLUTION. The New York Statute provides that after dissolution a é 9 
corporation shall, nevertheless, continue in existence for the purpose of collecting 

its assets and may sue and be sued until its business and affairs are fully adjusted 

and wound up. Such corporation may sue not only in the State of New York but 

also as a foreign corporation in the federal courts. Cushman v. Warren, etc., Co. 

220 Fed. 857. 


RHODE ISLAND. 4 q 


LIABILITY OF DIRECTORS FOR INDEBTEDNESS. The General Laws 
of Rhode Island 1909, ch. 214, secs. 12 and 13, provide that the whole amount of 
debts of any manufacturing corporation shall not exceed the amount of its capital 
stock actually paid in, and in case of excess the directors shall be personally liable 
for all debts of the corporation to the extent of such excess. The “‘debts’’ referred 
to in this statute include bonded indebtedness as well as floating indebtedness. | 
A note of a corporation secured by a mortgage on real estate was as much a debt 
of the corporation as any other debt, though when the note was made the company 
was solvent and it then and later had sufficient assets without the mortgaged real 
estate so that its capital stock was not impaired, and so that the note might have 
been paid out of the surplus assets, it not having in fact been so paid until the cor- 
poration failed with debts exceeding the paid in capital stock. Smith & Thayer 
Co. v. Arnold, 93 Atl. 656. 


“- 


TEXAS. 


PURPOSES FOR WHICH CORPORATIONS MAY BE FORMED. The 
policy of the Texas law is to limit the right of incorporation to the specific pur- 
poses authorized by the Statute. Article 1121, R. S. 1911, sets forth in seventy- 
four numbered subdivisions, purposes for which private corporations may be formed. 
To this was added subdivision No. 75 by the Laws of 1913, Chapter 90 and sub- 
division No. 76 by the Laws of 1915, Chapter 107. Not only is incorporation \ 
restricted to the specified purposes, but each corporation is limited to one business, 
which can consist of one or more of the purposes specified in any one subdivision 
of the Statute, but not for two or more purposes designated in two or more sub- 
divisions, unless expressly authorized by Statute. A charter violating this rule 
should not be filed by the Secretary of State, but the status thereof when actually 
filed has not been determined by the Texas Supreme Court. The Court of Civil 
Appeals, and intermediate court sitting at San Antonio, recently passed on this ( 
question in the case referred to in the following paragraph. 





P, 
. 








STOCKHOLDERS OF CORPORATIONS ENGAGED IN UNAUTHOR- 
IZED BUSINESS LIABLE AS PARTNERS. In this case an attempt was made 
to incorporate under the provisions of subdivision No. 24, which authorizes incor- 
poration for “the purchase and sale of goods, wares and merchandise, and agricul- 
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tural and farm products.”’ The charter contained the following statement of 
purpose. “The purchase, sale and renting of automobiles, parts of and accessories 
to automobiles.” The intention of the incorporators was to carry on a general 
automobile livery business and to rent its cars by the hour. But it is doubtful 
whether the Secretary of State put that construction on the word “renting’’ used 
in the charter. A passenger riding in one of the automobiles, not knowing that the 
company which owned and operated it was a corporation, was injured by the neg- 
ligent acts of the driver, an employe of the corporation. He was allowed to recover 
damages against the stockholders as partners. The Court held that the com- 
pany was entitled to be recognized as a corporation in the conduct of the business 
of buying and selling automobiles and accessories, but that hiring out of its cars 
by the hour was a purpose not authorized by the Statute. The inclusion of an 
unauthorized purpose in the charter did not necessarily make the entire charter 
void, but the power not authorized by law would be treated as surplusage, and 
with respect to that part of the business the stockholders could not claim the pro- 
tection from personal liability conferred by the Corporation Law. Staacke v. 
Routledge, 175 S. W. 444. 


FOREIGN CORPORATIONS. 


PENNSYLVANIA. 


SERVICE OF PROCESS. In Locomobile Company of America vs. Malone, 
C. P. Allegheny Co. No. 700, April Term, 1915, (not yet reported), it was held 
that the Act of June 8, 1911, P. L. 17, providing for registration of foreign corpora- 
tions was not intended to provide an exclusive means for service of process upon 
foreign corporations. In this case process was served on an agent of the corpora- 
tion at its place of business instead of the Secretary of the Commonwealth. A 
demurrer based on the objection that the Secretary of the Commonwealth had not 
been served was overruled. 


TENNESSEE. 


INTERSTATE COMMERCE. A corporation had no branch office in the 
state, but its salesman, employed on a salary, and without interest in its collections, 
took orders for oil and barrels which orders were sent to the corporation in another 
state to be filled. The corporation shipped the oil in a tank car, and the barrels 
separately, to a point in Tennessee, consigned to itself, on arrival of which the 
salesman notified customers, filled the barrels from the tank car and made collec- 
tions at the time. The Supreme Court of Tennessee held that the transaction 
was interstate commerce, that the barrels were offered as an incident to the first 
act of transportation and putting the oil into the barrels did not constitute a local 
depot within the meaning of Laws of 1909, ch. 479, sec. 4, which imposes a privilege 
tax on every corporation or local agent having oil depots or warehouses for delivering 
oi!, or using a railroad car or railroad depot for such purpose. Western Oil Refining 
Co. v. Dalton. 147 S. W. 1138. 


17 


THE CORPORATION JOURNAL 


TEXAS, 


STOCKHOLDERS’ LIABILITY. The liability of a resident of Texas as 
stockholder in a foreign corporation is determined by the charter of the corporation 
or the statutes of the State in which it was organized. Creditors of the corporation 


must look to the law of the corporation’s domicile. Nesom v. City National Bank, 
174 S. W. 715. 


WISCONSIN. 


MORTGAGES TAKEN ON PROPERTY IN WISCONSIN were, prior to 
May 26, 1911, invalid if the mortgagee was an unregistered foreign corporation. 
On that date, however, an act was passed declaring valid all such mortgages there- 
tofore taken (Laws of 1911, ch. 214 In 1913 another act was passed (ch. 248) 
repealing the 1911 act and declaring that mortgages taken after May 26, 1911 and 
prior to January 1, 1914, were valid. The repeal of the 1911 statute did not invali- 
date mortgages thereby declared valid, according to the Supreme Court of Wis- 
consin, which holds that once having been made valid their status could not be 
reduced without violating that section of the Federal constitution which forbids 
the passage of any laws impairing the obligation of contracts. Manifestly there 
was no intent to invalidate by the act of 1913 those mortgages legalized in 1911. 
Bennington County Savings Bank v. Lowry, 152 N. W. 463. 


LIABILITIES AND RESTRICTIONS. Statutes of 1913, Sec. 1770b, Subdiv 
10, reads as follows: 


“All foreign corporations and the officers and agents thereof doing 
business in this state, shall be subjected to all the liabilities and restrictions 
that are, or may be imposed upon corporations of like character, organized 
under the laws of this state, and shall have no other or greater powers.” 


This provision has been construed to give a stockholder the same right to examine 
the stock book of a foreign corporation as is conferred on stockholders of domestic 
corporations by Sec. 1757. State v. Thompson’s Malted Food Co., 152 N. W. 458. 


GENERAL. 


OBTAINING AUTHORITY TO DO BUSINESS in states and jurisdictions 
other than that in which a corporation is formed is not a simple matter governed 
by general rules of law. To the lawyer in general practice it presents many per- 
plexing problems. He finds it necessary to spend time in acquainting himself with 
the statutes of another state—and what is more difficult, with the local practice. 
To him The Corporation Trust Company offers valuable aid. Its Corporation 
Department is ready, for a small fee, to prepare and file the required papers, to 
adjust and pay the proper fees and taxes and to attend to the many other details 
incident to full compliance with the law. In its experience of twenty years it has 
met and solved almost every problem in obtaining licenses for foreign corporations 
in the various states and in the Provinces of Canada. Why not utilize this special 
knowledge when you have occasion? It will save time and give assurance that 
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your matter has been properly handled. The Company does business with lawyers 
only and does not attempt to disturb the relations between counsel and client. 


TAXATION. 
CALIFORNIA. 


THE TAX ON AUTHORIZED CAPITAL STOCK which was declared void 
by the California Supreme Court in 1912, repealed by the legislature in 1913, 
declared valid again in 1914 (see Journal No. 46) has been re-enacted by the Legis- 
lature, Laws of 1915, ch. 190. The new law in so far as it relates to the annual 
license tax, goes into effect January 1, 1916. The amount of tax to be paid by do- 
mestic and foreign corporations having a capital of over one million dollars has 
been increased as shown by the following table: 


ANNUAL LICENSE TAX. 
Present Old 
Rate Rate 
When the authorized capital stock is not over $10,000... : $10 $10 
Over $10,000 but not exceeding $20,000. . 7 15 15 
ee see * * ” 50,000 20 20 
50,000 “ “* = 100,000 25 25 
100,000 “ “* “ 250,000 50 50 
250,000 “ “ = 500,000 ; 75 75 
500,000 “ “* = 1,000,000 100 100 
1,000,000 “ “ e 2,000,000 200 100 
2,000,000 “ “ . 3,000,000 200 200 
3,000,000 “ “ “ 5,000,000 350 200 
5,000,000 “ “ . 7,500,000 550 250 
7,500,000 “ “ = 10,000,000. ‘ 800 250 
10,000,000. . : ashe. ee 250 


The tax becomes due and payable on the first day of January but may be paid 
without penalty on or before six o’clock P. M. of the first Monday of February. 
Thereafter a penalty of $10 is added. If not paid by six o’clock P. M. of the Saturday 
preceding the first Monday in March the charter is forfeited should the delinquent 
be a domestic corporation or the right to do intra-state business should the delinquent 
be a foreign corporation. Such delinquent corporations may, however, be restored 
to good standing by proper application and payment of taxes and penalties. 


The license tax must be paid upon entering the State at any time during the 
year but is prorated in proportion to the unexpired number of months of the year. 
The license authorizes the corporation to do business for the calendar year in which 
it is obtained. 


One important feature of the new law is that a foreign corporation may upon 
proper stipulation filed with the Secretary of State, be relieved from payment of this 
tax during such period of time as it may temporarily withdraw from the State. 
Thus contracting and engineering corporations having once entered the State may 


arrange to pay the annual tax only for those years in which they actually do business 
therein. 
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KANSAS. 


THE ANNUAL FRANCHISE TAX prescribed by the laws of 1913, Chapter 
135, is based upon the paid-up capital stock of domestic corporations and in the 
case of foreign corporations upon that proportion of issued capital stock which is 
devoted to Kansas business. The Supreme Court of Kansas holds that this tax 
does not apply to foreign corporations engaged solely in interstate commerce, 
and with respect to a foreign corporation doing both interstate and intrastate busi- 
ness the tax is imposed only on that proportion of its issued capital devoted to 
purely local business. A domestic corporation, however, is taxed upon its entire 
paid-up capital and it is within the power of the state to impose such tax notwith- 
standing a large part of the business of the corporation may consist of interstate 
commerce. The Act does not discriminate unwarrantably against domestic cor- 
porations in that the tax required of them is based upon their whole capital stock 
while in the case of foreign corporations it is measured by the amount invested 
in Kansas business. The distinction is justified by the difference in the charac- 
ter of the privilege taxed, being in the one case the right to be a corporation and 
in the other the right to do business in Kansas. Neither does the Act discriminate 
unwarrantably between domestic and foreign corporations in basing the tax of 
the former on “paid-up” capital stock and that of the latter on “‘issued”’ capital 
stock. The phrase “issued capital stock”’ is used in distinction from authorized 
capital stock and refers only to the actual investment in Kansas. When a cor- 
poration is in the hands of a receiver, who is carrying on the business as a going 


concern, he is liable for the payment of the tax. Although the Act imposing this 
tax went into effect on April 30, 1913, the Court holds that the Legislature intended 
the tax to cover all of that year and that it had authority to do so, notwithstand- 
ing the contention that it deprived existing corporations of a vested right to exer- 
cise their franchises in Kansas for that part of the year prior to the date on which 
the Act went into effect. State vs. Sessions, 147 Pac. 789. Kansas City, Fort 
Scott & Memphis Railroad Company vs. Sessions, 147 Pac. 791. 


NEW YORK. 


THE SECURED DEBTS TAX LAW. Article 15 of the Tax Law as enacted in 
1911 (Ch. 802) provided that upon the payment of a tax at the rate of one-half ot one 
per cent. to the State Comptroller, certain securities could be exempted from the 
ordinary personal property tax. These securities were mainly mortgages on prop- 
erty outside of the state, and bonds secured thereby, and state and local bonds of 
other states. After the operation of this law had been suspended from April 1, 1915 
to May 1, 1915, during which time the Legislature considered changes in the tax 
system, a new law was enacted (Chapter 465, Laws of 1915, approved April 30, 1915). 
The changes made by the new law are briefly summarized as follows, in a bulletin 
issued by the New York Tax Reform Association: 


The rate is increased to three-quarters of one per cent. on the face value of the 
security; the tax exempts the security from the ordinary personal property tax for 
a period of five years only; payment must be made before the first day of November, 
1915. 
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Taxable securities which have not then been stamped will be liable to the personal 
property assessment, without deduction for indebtedness, and taxable at the regular 
local tax rate. Taxable securities owned on assessment day this year, which is July 
first in many districts and October first in the City of New York, will be liable to 
the personal property assessment without deduction for debt, unless the secured debt 
tax has been paid before assessment day. 


The new law also makes taxable as a “secured debt” such proportion of a bond, 
note, or mortgage, secured by real property within this State and property out- 
side the State, as the value of the property outside the State bears to the value of 
the entire property. This will affect chiefly bonds secured by a mortgage recorded 
in this State subsequent to the enactment of the recording tax law of 1906, when 
such mortgage includes also property outside the State; the recording tax being 
paid only on such proportion as is located within this State, and being held to exempt 
therefore only an equivalent proportion of the total value of the bond. Bonds secured 
partly by a mortgage recorded within this State prior to 1906, and partly by prop- 
erty outside the State, may be registered, under the recording tax law ( $264), with 
the recording officer of the county where the mortgage was first recorded, upon 
payment of one-half of one per cent. on the entire value of the bond, and thus obtain 
exemption from the personal property tax. 


The branch office of the state comptroller in the City of New York, where the 
secured debt tax may be paid, has been removed to the Woolworth building. The 
tax may be paid also at Albany. 


Stamps showing the amount of the tax paid and an indorsement by the comp- 
troller, will be affixed to each security presented, or will be attached to a receipt 
describing the security, at the option of the holder. 


If the security is not presented, a description must be furnished according to the 
regulations of the comptroller, from whom forms can be obtained. 


The Act does not exempt securities from the inheritance tax or stock transfer 
tax. 


Securities on which the tax was paid under the 1911 Act are not affected in any 
way by the new law. 


The mortgage recording tax (Article 11 of the Tax Law) is not changed. 


PENNSYLVANIA. 


BONUS TAX. In Commonwealth vs. West Penn Steel Company, C. P. No. 
542, Commonwealth Docket, 1911, the well known principle of the Supreme Court 
in Commonwealth vs. G. W. Ellis Co., 237 Pa. 238 (see Journal No. 33) was followed 
where the court held that the bonus tax was not assessable on cash and current 
assets and bills and accounts receivable of a foreign corporation doing business in 
this state. It is also held in this case that the bonus tax is not assessable on the 
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value of finished products where the raw materials from which the finished products 
have been made have already been assessed and bonus paid thereon. 


CORPORATE LOAN TAX. A foreign corporation owning stocks and bonds 
of other corporations and receiving dividends and interest thereon is not doing 
business nor is its treasurer required to assess and collect the tax on the indebtedness 
held by residents of this Commonwealth, under the terms of the Act of June 30, 
1885, P. L. 1983. COMMONWEALTH vs. WILKESBARRE & HAZLETON 
R. R. CO., C. P. Dauphin County, Nos. 97 to 101, Commonwealth Docket 1913 
not yet reported). This case turned on the question as to whether or not the 

rporation was doing business in the State. This having been determined in 
the negative, it was found immaterial that the treasurer of the company resided 
in the State and that he forwarded the interest payments when due to a trust com- 
pany out of the State who paid the holders of the bonds. For other reference to 
this tax see Journal No. 46. 


TENNESSEE. 


THE ENTRANCE FEE exacted by the state of Tennessee for the privilege of 
doing business therein is based on the authorized capital stock. The Supreme 
Court of Tennessee has held the statute imposing this fee, Act 1909, ch. 504, to be 
constitutional when applied to a foreign manufacturing corporation seeking per- 
mission to do a local business in the State. The Court distinguished between 
the Western Union and Pullman Co. cases (see Journal No. 17) and the S. S. 
White Denta! Co. and Baltic Mining Co. cases against Massachusetts and finds a 
strong similarity of facts between the latter and the case at bar. Atlas Powder 
Co. v. Goodloe, 175 S. W. 547. 


WEST VIRGINIA. 


AN EXCISE TAX ON CORPORATIONS for the privilege of carrying on or 
doing business in West Virginia is provided by Laws of 1915 (2nd Extraordinary 
Session) Senate Bill No. 1, approved May 21, in effect ninety days thereafter. The 
act is modeled on the Federal Income Tax Law. A return of net income is required 
on or before March 1 of each year or within sixty days after the close of the fiscal 
year if the corporation designates its intention to report for the fiscal year. The 
tax is based upon the net income received from all sources, on business transacted 
and capital invested in the state. The rate is one-half of one per cent. Sec. 8 of 
the act permits corporations to file a duplicate of their current Federal income tax 
returns with a statement of the assessed valuation of all property and assets in 
the State and out of the State. The tax is seemingly then computed on such pro- 
portion of the total net income of the corporation as the value of its property in 
West Virginia bears to the total value of its property. Copies of this act may be 
obtained from our Legislative Department. 


OTHER CHANGES IN THE TAX LAW. The special excise tax referred to 
in the foregoing paragraph is imposed in addition to all license and other taxes. 
The existing license taxes have been increased so that domestic and non-resident 

99 




















THE CORPORATION JOURNAL 


corporations will pay practically twice the former amounts. Foreign corporations 
will pay on the proportion of capital employed in the state at rates equal to 150 
per cent. of the rates prescribed for domestic corporations. 


THE NATIONAL TAX ASSOCIATION will hold its Ninth Annual Con- 
ference at San Francisco, August 10-14, 1915. Much importance attaches to this 
conference this year in view of the widespread and increasing interest shown in 
the subject of National, state and local taxation. A feature of interest will be 
the report of the Committee on the Federal Income Tax of which Prof. E. R. A. 
Seligman is Chairman. The co-operation of the Treasury Department is expected 
in the discussion of this report which will aim to suggest points where amendment 
may be made to secure better administrative results and remove objectionable 
features. 


Another important report will be that of the Committee on Increase of Public 
Expenditures of which Dr. T. S. Adams of the Wisconsin Tax Commission is Chair- 
man. The interesting and important experiments and developments in taxation 
in California and the far western states will be featured for the benefit of the visitors 
from the East. Numerous special topics of interest will be discussed, including 
classification of taxable subjects, efficiency in the collection of taxes, taxation of 
car companies, tax limit laws, valuations of corporations by public service com- 
missions. The report of a committee on situs of intangible property will present 
the latest thought on that important subject. The usual review of legislation 
in the various states by M. M. Flannery of the Federal Trade Commission will be of 
particular interest in view of the large number of legislative sessions held this year. 
A study of the meaning of recent action on constitutional amendments will be an 
instructive feature. The Annual Meeting of the American Economic Association 
will take place during the same week and a joint session has been arranged with 
that Association for the discussion of the Federal Income Tax. 


The Conference is composed of members of the Association and official delegates 
appointed by the Executives of the various states and the Canadian provinces, 
Presidents of Universities and Associations of Chartered Accountants. 


Prof. E. R. A. Seligman of Columbia University is President of the Association; 
S. T. Howe, Chairman of the Kansas Tax Commission, Vice-President, and T. S. 
Adams, of the Wisconsin Tax Commission, Secretary. Further details may be 
obtained from these persons or from the Treasurer, A. E. Holcomb, 15 Dey Street, 
New York City. 


INCOME TAX. 
U. S. SUPREME COURT. 


CASES ATTACKING THE VALIDITY OF THE LAW. The following cases 
arising under the Income Tax Law have been docketed in the Supreme Court of the 
United States. One has been dismissed; four have been assigned for argument 
at the beginning of the next October Term. ‘ 
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Yo. 328—Elsie DeWolfe, Plaintiff in Error, vs. Continental and Commercial Trust 
& Savings Bank. 
In Error to U. S. District Court, N. D. Illinois. 
Attorneys for Plaintiff: W. Bourke Cockran and Colin C. H. Fyffe. 
Attorney for Defendant: Levy Mayer. 
This case was dismissed by stipulation of counsel on April 21, 1915. 


465—Frank R. Brushaber, Appellant, vs. Union Pacific Railroad Company. 
Appeal from the District Court of the Southern District of New York 
Attorneys for Appellant: Davies, Auerbach & Cornell. 
Attorneys for Appellee: Attorney-General and Henry W. Clark. 
This case has been assigned for argument on October 12, 1915. 


‘0. 581—John F. Dodge and Horace E. Dodge, Appellants, vs. James J. Brady, 
Collector of Internal Revenue. 
Appeal from U. S. District Court E. D. Michigan. 
Attorney for Appellant: Fred A. Baker. 
Attorney-General for Appellee. 
This case has been assigned for argument on October 12, 1915. 


Yo. 828—John R. Stanton, Appellant, vs. Baltic Mining Company ef al. 
Appeal from U.S. District Court District of Massachusetts. 
Attorney for Appellant: Charles A. Snow. 

Attorney for Appellees: Wm. P. Everts. 


io. 868—Tvee Realty Company, Plaintiff in Error, vs. Charles W. Anderson, 
Collector of Interna! Revenue. 
In Error to U. S. District Court S. D. New York. 
Attorneys for Plaintiff: Davies, Auerbach & Cornell. 
Attorney-General for Defendant. 
This case has been assigned for argument on October 12, 1915. 


Yo. 869—Edwin Thorne, Plaintiff in Error, vs. Charles W. Anderson, Collector of 
Internal Revenue. 
In Error to U. S. District Court S. D. New York. 
Attorneys for Plaintiff: Davies, Auerbach & Cornell. 
Attorney-General for Defendant. 
This case has been assigned for argument on October 12, 1915. 


The constitutionality of the law is attacked on many grounds. The important 
points raised in the several cases are briefly stated below, the figures in parentheses 
referring to the case or cases enumerated above in which the particular point was 
raised: 


THE. LAW IS NOT UNIFORM because it is imposed upon less than 500,000 
persons out of a population of 90,000,000 and the persons on whom it is imposed 
never consented thereto (328 and 465). 


THE ADDITIONAL TAX IS INEQUITABLE in that it imposes a graduated 
tax on incomes over $20,000 but the graduation is not uniform and ceases after 
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incomes have reached the limit of $500,000. Persons having incomes between 
$20,000 and $100,000 are discriminated against in favor of those having incomes 
below $20,000 or over $500,000 (328). It is a discrimination and classification 
made solely upon the basis of wealth and is class legislatiun (465 and 869). Assess- 
ing the additional tax on individuals and not on corporations is an unwarranted 
classification (581). The provision of the Act which permits dividends to be 
deducted from normal tax but not in computing the additional tax is class legisla- 
tion (465). 


THE LAW IS RETROACTIVE in that it seeks to impose a tax on income re- 
ceived and collected prior to October 3, 1913, which income had become property 
and capital and ceased to be income when the Act became a law. With respect to 


such income the tax is levied upon real and personal property and is a direct tax 
(465 and 869). 


EXEMPTING CERTAIN CLASSES OF CORPORATIONS is an arbitrary 
discrimination and not reasonable. There is no reason that justifies the exemption 
of fraternal beneficial societies, orders and associations from the payment of an 
income tax that does not require the exemption of mutual life insurance companies. 
The number of exempted corporations and the amount of their incomes is so great 
as materially to increase the burdens of the tax upon the corporations and indi- 
viduals remaining subject thereto (465). 


THE SPECIFIC EXEMPTION of $3,000 or $4,000 results in making the 
burden of the tax fall upon slightly more than one-half of one per cent. of the pop- 
ulation. It is an unreasonable and arbitrary classification as between the indi- 
viduals having incomes over or under the amount of the exemption (465) and as 
between individuals and corporations, the latter being denied any exemption (465 
and 828). Permitting the specific exemption to be deducted in computing the 
normal tax but not in computing the additional tax isan arbitrary discrimination 
(465). 


WITHHOLDING AT THE SOURCE involves the taking of property without 
due process of law and the taking of property for public use without compensation, 
because of the additional expense to which corporations are subjected in the per- 
formance of the duties imposed by the law if they are indebted upon coupon or 
registered bonds. Corporations which are not so indebted are not subjected to 
any such burden. Where the corporation has assumed the payment of interest 
without deduction of the tax the Act requires it to pay the tax in cases where the 
creditor, although entitled to exemption, fails to file the proper claim with the 
debtor corporation, which has no means of either compelling the creditor to claim 
exemption or of ascertaining whether or not in fact the creditor is entitled thereto. 
Such payments result in unnecessary loss to the corporation and in the receipt by 
the government of moneys to which it is not entitled (465). Withholding at the 
source deprives the taxpayer of the use of his money for the period between the 
actual withholding and the date of assessment (465). It results in a further dis- 
crimination between those whose income in whole or in part is subject to deduc- 
tion at the source and those whose tax is not so deducted. The Act imposes upon 
the former the risk of having to pay the tax twice in case the withholding agent 
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does not pay over to the government the amounts withhold in that the Act 
provides that nothing therein shall be construed to release a,taxable person from 
liability for the tax (465) 

INTEREST ON INDEBTEDNESS. The limitation upon the amount of in- 
terest which may be deducted by corporations compels those corporations having a 
great indebtedness in proportion to their capital stock to pay a tax upon their net 
income at a higher rate than those having a comparatively small indebtedness. 
It may result in corporations paying a tax although in fact having no net income, 
moneys received being disbursed not as earnings but as interest payments to their 
creditors. A further discrimination is charged in that the Act permits the deduc- 
tion by banks of all interest paid within the year on deposits (465). The limita- 
tion on the amount of interest which may be deducted penalizes real estate com- 
panies in New York where the custom, permitted and encouraged by the laws of 
that state, is to organize with a small capital stock and a large indebtedness (868). 


DIVIDENDS RECEIVED BY CORPORATIONS are taxed while individuals 
are not required to pay the normal tax thereon. This discrimination penalizes 
holding companies although lawfully holding stock of other corporations by the 
statutes of the state of their incorporation (465 and 828). 


TAXING THE JOINT INCOMES OF HUSBAND AND WIFE when living 
together even when neither would be subject to the tax if living apart is an arbitrary 
discrimination and classification (465) 

RENTAL OF HOME. The Act does not permit the deduction as expense of 
what a tenant pays as rent for property for family or personal use, but expressly 
permits an owner of such property to exclude the estimated rental of his home as 
income. This result gives a benefit and advantage to one who owns his home over 
one who rents it and is not a reasonable discrimination and classification (465). 


FARMERS ARE FAVORED BY THE ACT by not being required to account 
for the value of the natural increase of domestic animals during the year or the value 
of farm products retained or consumed by the family or upon the farm (465). 


A DELEGATION OF JUDICIAL AUTHORITY contrary to the Constitu- 
tion occurs in the Act where the Secretary of the Treasury is authorized to decide 
in certain cases that the accumulation of surplus by corporations is prima facie 
evidence of a fraudulent purpose to escape the income tax (465). 


SURPLUS CAPITAL. Permitting corporations to withhold a portion of their 
gains and profits as a surplus for the needs of the business and exempting stock- 
holders from the additional tax on their respective shares of such surplus where 
it is not accumulated for the fraudulent purpose of escaping the income tax, is a 
discrimination against partnerships and individuals, the latter not being permitted 
to set aside any surplus and thus exempt the owners thereof from the additional 
tax thereon (581). 


ALLOWANCE FOR DEPLETION OF ORES discriminates arbitrarily against 
mining companies and the limitation of the amount which may be so deducted 
results in a tax not only upon income but also upon the capital and property of 
mining companies (828). 
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RULINGS AND REGULATIONS. 


The following is a summary of rulings issued since our last report (see Corpora- 
tion Journal, page 10): 


A ruling regarding the investment of depreciation funds in which the previous 
ruling appearing in Treasury Decision No. 2137 is explained (p. 466); 


Mimeograph letters addressed to collectors, containing instructions as to investi- 
gation of returns, examination of books and the making of amended returns (p. 470); 


A ruling that when the distributive interest of partners in a_ part- 
nership for the year 1913 cannot be ascertained in accordance with previous in- 
structions the distributive interest of each partner, as disclosed at the end of the 
partnership fiscal year, may be taken as a basis for making the return. Where 
the fiscal year ended subsequent to February 28, 1913, the distributive interest 
may be prorated in order to arrive at the partners’ tax liability for the year 1913 
(p. 472); 

A regulation that bad debts on account of unpaid wages, salaries, rents or items 
of a similar character may be deducted only when an entry has been made on the 
books and the item included as gross income (p. 473). 


Other rulings relate to minimum amounts which may be accepted in compromise 
of the specific penalty (p. 469); to the use of exemption certificates by charitable 
institutions and other organizations exempt from the operation of the law (p. 474); 
and to the payment of taxes in June and July (p. 476). 


(NOTE: The page references above are to our Income Tax Service, in which 
these rulings and regulations are printed in full. Some of the rulings are formal 
treasury decisions. Others are contained in letters in answer to specific questions.) 


WAR TAX. 
RULINGS AND REGULATIONS, 


Since our last issue (see Corporation Journal, p.10) a further ruling has been made 
on the taxability of bonds executed by corporations to accompany mortgages, in 
which two forms of bond are passed upon by the Treasury Department (pp. 262-266). 


A ruling that transcript of judgment is not required to be stamped (p. 269). A 
construction of the proviso of the act exempting from taxation the policies of mutual 
fire insurance companies (p. 270). 


The ruling made in paragraph 6 of Treasury Decision No. 2134 is reversed and a 
power of sale clause embodied in a mortgage held not taxable as a power of attorney 
(p. 274). 


A ruling as to express and freight receipts requiring all movements of freight 
from one city to another or within the limits of a city to be covered by stamped 
receipts, except under conditions enumerated in the regulation (p. 275). 


(NOTE: The page references above are to our War Tax Service, in which 
these rulings and regulations are printed in full. Some of the rulings are formal 
treasury decisions. Others are contained in letters in answer to specific questions), 
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FEDERAL RESERVE. 


The Federal Reserve Board issued an important regulation on May 8 establish- 
ing a system of clearings among Federal Reserve Banks. It provides for a Gold 
Settlement Fund composed of contributions from the several Reserve Banks. The 
fund shall be kept in Washington and settlement of accounts among the banks shall 
be made by telegraph on Wednesday of each week. This regulation appears in full 
in our Federal Reserve Act Service, p. 197. 


(NOTE: This Service reports all the rulings and regulations under the Federal 
Reserve Act. The Service book contains all rulings issued up to the present time 
and is kept up to date by constant addition to its contents.) 


FEDERAL TRADE COMMISSION. 


The Federal Trade Commission will hold formal hearings, on the question of 
trade conditions in and with foreign countries affecting the foreign trade of the 
United States, in Boston at the Chamber of Commerce on June 1 and 2; in New York 
at the Custom House on June 3, 4, and 5. Invitations to attend have been extended 
to the principal banking and business houses of the East. 


The Commission has not yet commenced to rule on specific complaints under 
the law. 


STATE LEGISLATURES. 


ADJOURNMENTS. Since our last issue (See p. 11) the Legislatures of 
California, Connecticut, Michigan, Pennsy!vania and Tennessee have adjourned 
the 1915 regular sessions. The special session in New Jersey and the second ex- 
traordinary session in West Virginia have also adjourned. 


NEW PUBLICATIONS. 


The Government Printing Office has just issued a report by the former Bureau 
of Corporations on Farm-Machinery Trade Associations. The pamphlet deals 
with the organization and development of the Associations and their activities 
with respect to establishing wholesale prices, restricting retail trade to retail dealers 
and preventing price cutting among regular dealers. Copies may be obtained 
from the Superintendent of Documents, Government Printing Office, Washington, 
D. C. at 40c. per copy. 


Other reports are forthcoming in the near future, one of which will discuss the 
State laws regulating foreign corporations and another will contain a compilation of 
antitrust laws of the several states and many foreign countries. 


THE CORPORATION JOURNAL should be kept in a binder for convenient 
reference. We furnish a substantial binder for $1.50 
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